“Planning is the mam link. The architect plany buildings. The researcher draws up
plans to investigale (ssues and solve problems. In each case these plans must sqy
something about structure, abowt how the task is concepiualise, and about the
methods to be used in carrying out the plans™ (Cofin Robson: 1999k pege’?

THE 1N TRERYURISDICTIONAL PROBLEM IN CROSS-BORDER MERGER
& ACQUISITIONS

INTRODUCTION

The number of mergers and acquisitions {the "M&As") in industrialised counrivs
cscalated dramatically during the 1980s, as did the number of foreign acquisitions.
However, the volume of plobal investment stratcpics has increased international
conflicts, cspecially hetween the United States and Curopearn Union countries and one
of the major conflicts can be reflected through the merger control syslemn, when a
single inlcrnational merger froquently falls within the junsdictional and substantive
scope of more than one State’s law. The result is that international mergers cngage the
altention of antitrust authorities in several countries provoking undesirable
consequences for regulatory suthorities and the business COMIIINIty.

Although, commentators have advanced sevoral proposals on the mising problem of
international antitrust disputes, determining the syslem ablc to deal effectively with
these problems remains elusive.

This project aims to provide an approach for avoidmg interjurisdictional conflicts
hetween the United States and lhe Europesn Union merger regimes, or at least
reducing such inlerjurisdictional eonflicts. To do so | propose a qualitative rescarch
projecl vn theé t5::':11'ﬂpraratii.fe basis that would combine a sct of case studies. The
comparative method will help me to anajyse the two different law merger roginies m
place in Ihe United States and Lthe European Union in order to identify whether the
Jillerences and commonalties between the two law merger regimes are mainly related
to substantive or procedural malters.

| helieve that the identification of differences and commenalties regarding substantive
and procedural matters belween the two law merger regimcs, will allow me o find

areas of comvetgence for a future approach for aveiding the inlerjurisdictional comflict

in MéAs.



TIE AIMS OF STUDY

This study will attempl 10 compare two differenl merger regimes in place in the

United States and the European Union in order:

(1)

(i)

to identily the extent of differences and commonalties regarding substantive
and procedural matters between the Uniled States and the European Union
mergcer regimes; and Aoien9lle
s §
to propose an approach for aveiding interjurisdictional conflicts hetween the
United Statcs and the European Univn merger regimes, or at least reducing
intcrjurisdictional conflicts in such merger regimes, evaluating such approach
in terms of effectiveness for the both regulatory authoritics and the business

community perspective.

JUSTIFICATION FOR §1UDY

In brief, intejurisdictional problems arisc because a single inicrnational merger

frequently falls within the jurisdictional and substantive scope of moere than one

State's luw, such the taw of the European Economic Community.

From the point of view of regulalory authonties, this can have undesirable

consequcnces, due to [factors such as disagreements over the proper scopc of

jurisdiction, frustration in efforts to collect information localed within another State,

different opinions aboul the proper remedy, and perhaps most importantly, policy

differences about the appropriate regulatery response.

From (he point of view of the business communily, the consequences can be also

equally unwanted: the multiplicily of jurisdictions leads o greater uncertainty over

the legality of an agrecment. Also simply because more than one approval 1s lormally

or practically necessary; it may be Jead to conflicting resulutions, where one aunthority

approves and another docsn’t with respect to the sume deal, often forcing the business

enterprises to respond to the most restrictive regime; und it may lead to wasteful

duplication of effort.



As firms expand inlo the global market, these types of problems will arigc niore
frequently. It has therefore become nccessary to analyse the two merger regimes in
conflict, point out the lypes of problems outlined above by reviewing somc law cases,

in order to find out the appropriate approach for addressing such conflicts.

LITERATURE REVIEW

One of the tost important patterns of globalisation and the major component of the
foreign direct investment are cross-border M&As. The value of internalional M&As
grew from 1980, TiSD 153 million ta almast USD 1 trllion in 2000, and there is an
increasing tendency lowards very large-scale doals (1).

IIowever, the volume of intremational trade and investment has alsc increascd
international conflicts, especially between the United States and Furopean Union
countries and one of the major conflicts can be reflected through the merger control
SySten.

The presence ol American firms in European markets as well as the presence of
Turopean finns in American markets enhances the likelihood that changes in the
awnership of frms 25 a result of M&As on one side of the Atlantic, may affect
cotnpetition in markets on the other side of the Atlantic (2). The result ig that
international mergers often cngage the attention of antitrust authorities in several
countrigs, as has boen pointed out by a review of several law cases, conducted by the
Qrganisation for Coonomic Co-operation and Development (3).

Basically, the conflicts can occur in the following scenarios: (1) A multinational
enterprise hased in country A acquires another multinational enterprise based in
country B. Both firms have subsidiarics producing similar lincs of products in various
domestic markets throughout the world. In this case, the impact of (he merger would
presumably have to he assessed market by market in the light of alternative sources of
dotncstic or import competition in each martket. It is possible then thal competition
authorities in some jurisdictions would find the merger ubjectionable, while others
would not. (ii} A forcign firm based in country A acquires & firm based in country B
where the relevant products produced by the two firms arc traded freely in a regional
market (e.g. in the European Union). Given that the relevant geographic market for
the product is supranstional, domestic antitrust authorities throughout the regional

market are each likely to view their jurisdiction as legitimalcly cngaged. The



gompetitive effects should be essentially uniform across a defined market, but il 18
possible that the various domestic competition authorities wounld come to different
factugl or legal conclusions. {iif) Finally, a toreign firm in couniry A acquires a
competitor in country B producing a similar product Line with a glohal geographic
market, rather than nationai or regional (e.z., the commercial aircraft manufacturing
industry). Here, domestic competition authorities i all countries through the world
where the product is sold may be interesled in reviewing the transaction (4}.

As is well known, the globalisation of economic activity over the past quarter century
has expanded trade and investments flows, incrcased competitive interactions which
cnt across individual national economies, and gencrated an explosion of international
mergers (5}, Not surprisingly, a concomitant legal trend has emerged over a similar
time frame.

As recently as 1972 only four countrics (Canada, Japan, the Uniled Kingdom and the
United States) had cnacted merger laws. Since that time, Canada has modernised ils
merger review regime and numerous jurisdictions, including the Eurcpean Tnion
have introduced merger laws {6), many of which claim somc measure of
extraterritorial jurisdiction. The enactment or cxpansion of competition laws,
including merger pre-nolification requirements, by many nations, and extraterritorial
application of national competition laws causc scrious conflicts. As Peter Behrons
pointed out, the conflicls arisc where the following elements are present: (i) Ome
country applics its merger control Iegislation extraterritorially to foreign firms, and
(ii) such extratceritorial application of merger control provokes hostile reactions by a
forcign country (2). If a statc has based its jurisdiction on the effects principle, a
jurisdictional conflict may be raised because of the consequences within the territory
of unother state. Under the eflccts principle, the state may assumc jurisdiction where
an act that is commuitted in anather state, by citizens or companies of other stales, has
effects in the former (7). Although the doctrine of the “effecls principle” has besn an
object of considerable debate, it was laid down in several cases as a conflicl of law
principie for antitrusl matters. Various cases highlight (he problems. In 7 uly 1997, the
Federal Trade Commission closed its imvestigation of the merger of the Boeing
Company and the Mc Donncll Douglas Corporation, essentially approving the merger,
which was quite significant, as il would unite the first and thirst largest civil aircraft
companies in the world. Although the proposed merger had passed muster under U.S.

antitrust laws, Boeing still faced (he obstacle of gaining approval from the European



(Commission, the anlitrust cnforcement agency of the Europcan Lnon. The European
Commission initially sought to 1gject the merger and raised objeclions. Eventually,
the Furopean Commission approved the merger, although net before political pressure
was gpplied by the Clinton Administration (8). The United States also applied the
cficets principle in the enforcement of antitrust law in the famous case of United
Siates v Afuminium Co. of America.

‘I'hus, the increasing number of international M&As raiscs questions of international
policy co-ordination and regulatory concers. Tt has also been suggesied by the
Organisation for Co-operation and Ccomomic Devclopment, that international co-
operation is needed to minimisc anti-competitive effects while avoiding unnecessary
hurdens and delays rosulting from the mulliplicily of competition policy regimes
worldwide (1. et &7

{Iununcntﬂtnrs/i:ave therefore proposcd different approaches in order lo avoid the
interjurisdictional conflict regarding M&As. The Europcan Community and its
Member States have already argued in favour of the development, within the WTO, of
a multilaleral framework agreement of binding principles and rules on competition
law. The Vice Presidenl of the European Commission has set out the rcasons why, in
a globalised economy, it has become esscatial te develop a multilateral approach (o
competition law and policy (9). There are alse some proposed approaches for
reducing interjurisdictional conflict in international merger reviews bascd on the
harmonizalion of domestic law, the use ol a “lead review jurisdiction™, and the
cstablishment of a supranational decision making institution {4).

It hus also been suggested thal some cxisting institutions may have to play an
important role in the process for the harmonisation in merger and other competition
law arcas. Some authors sugpgest bilateral agreements, while others suggest that
treaties could be wvsed to overcome domestic statutory ngidities that bilateral
agreements cannot address (19).

The rationales for harmonisation of compelilion arc cnhanced global economic
elficicney, and decreased transaction costs (11). Silvya Ostry has ponted out that
harmonisation of competition laws reduce “system lriction”, a term used to describe
the impact of differing domestic policies on trade and investmeni flows and the

linkages between countries in an increasingly global economy {12).



The reasons for considering the necessily of an international antitrust sysiem is well

recogniscd and there are alrcady some approaches thal cvaluate the possibility of

prowsed _ﬁ‘
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What are the main differences belween (he two merger regimes? Are the differences g;"“’ fra
fnae Cl

related to procedural or substantive matters? Are the dillcrences related to the method ] Wersinas-a
g Y _Eﬂjfr:i'

avoiding the conflict or at teast reducing the problem. L e fire

But arc those approaches casy © inplement? Are they cllicient?

of analysing the merger?
Becausc determining the Lype of system able to deal effectively and efficiently with
the interjurisdictional problem in merger rcpimes remains elusive, 18 that those

gucstions that need to be answered, with (he purpose to propose an approach lor g vapanE

avoiding the conflict. However, such approaches must converge, as much as possible
the commonaliics, as well as to detect the arcas of differences, in order to recancile
the lwo merger regimes, and hence adopt the best variant for avoiding the
interjurisdictional conflict, or at leasl, reducing “such conflict. Even where the
substantive law should mot, ar cannot, be unified il may be possible to achieve a

harmony of outcome by unifying the rules of conflicts of law, and thereby avoid

differences (13).

METHODOLOGY

[
T propose a yualitative research project on the comparative basis (hat would combine a

sct of case studivs. The comparative method will help me to analyse the two different

law mereer regimes in plave in the United States and the European Union.

The comparative method will also allow me to identify and to analyse whether the
differcnces and commonaltics between the two law merger regimes are mainly related

ta substantive or procedural matters. _
This mcthodology is based on the proposed method of Konrand Zweigert and Ilein \/
Kots. They consider that the primary aim of comparative law, as of all scicnces, 18
‘knowledge, and il onc accepts that legal science includes pot only the techniques of
interpreting the texts, principles, rules, and standards of a nalional system, but also the
discovery of models for preventing or resolving social conflicts, then it is clear that e
the method of comparative law provide a much richer range of models solutions. They =
alsg considered that the final function of comparative law is its significant role in the

preparation of projects for the international unification of law. The political aim



behind such unifivation is to reduce or eliminate, so far as desirable and possible, the
discrepancies between the nalional legal systems by inducing them to adopt common
principles of law; and the advantages of unified law is that makes mternational legal
husiness easier.

This study will also tuke a more empirical approach to discover what the companies
involved in some mergers were aclually experiencing. I will identily through law
cases, the major interjurisdictional problems that have been anisen in the last years.

I also consider that before upproaching a madel for avoiding intcrjurisdictional
conflict in mergor review, a couple of concrete case cxamples are worth examining,. 1
believc that the identification of differences and commonallics regarding substantive
and procedural matters between the two law merger regimes, will allow me to find
areas of convergence lor a future approach for avoiding the interjunsdictional
problem in M&As.

Considering this, the final function of comparative law fo be dealt with here is its
significant role in the formulation of an approach for avoiding as much as possible, or
@east minimising the discrepancies between the two merger regimes.

For the aims of my sludy, I belicve the comparative method is both useful and
necessary, as investigating the differences between two merger law regimes, will
allow me to delerminc if it is going to be valuable lo have an international legal
anlitrust system in order (o avoid the interjurisdictional conflict in M&As. | proposed
using the rclevant findings as a basis for critical comparison, ending up with

conclusions about a suggested approach for the law Lo adopt.

DATA COLLECTION

1 will collect data using secondary sources where the information required is already

available such as government or scmi-government publications and reports. The -~ .. pciveen

secondary sources | will use are primary legal sources -legislation made by

Parliament, rules, regulations, orders, by-laws of those bodies 1o whom Parliament
has delegated authority, and authority reports ol the decisions of the courts-, and
secondary legal sources, such as tcxtbooks, digests, journals articles, and reports
CMLR antitrust reports includes Commissions Decisions, competition cases before

(he courts, and other oflicial decuments on competition policy),

.|



Although there is no method of data callection thal can guarantee 160 per cent
accurate and rcliable information, I believe this is the appropriate one for lhe purposc
ol my study.

The disadvantages of collecting data from sccondary sources mainly relate to the
availability, format and yuality of data. The validity and rcliability may vary from
source 1o source. Information from ncwspapers may have the problem ol personal
bias, as journalists are likely to cxhibit less rigorousness and objectivity.

Tn connection with the availability of the data, some cases may be rejected becausc of

dula limitations, and olhers, as they occmrred too recenily to allow for a detailed

analysis. hews wolld MRS Y ke Sgaare, -
With regard to the cascs, it is important to clarily the fgltgmﬁng: (i) the selecting of
cascs will not purport 1o be a scientific sampling of £ross-border mergers over any

particular lime; it will be merely an illusirative list/of cases; (ii) for reasons of lcpal

limitations, the information | will collect will be restricted to facts that were publicly
available; und (iii) almost all the cases will represent closed transactions, some scveral
years old, for which Slﬁuscquent changes in procedure mipht have made a difference.

Llagl wullt Tl reaseerdbs HTUMML‘ .?

TIMETIBLE ACADEMIC YEAR 2002

May Literature review, ideulification and collection of dala sources.
Tune Continue literalure review and collection of dala. Begin analysis.
Tuly Main analysis. Begimming writing up.

Aupust Complete analysis and writing up. Revisions.

September Revisions. Submitting dissertation.
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Comments

Research Methods: Venture Capifal

Marker One

Well set out proposal and although you invoke the comparative
method the methods do not quite meet the challenge.

Marker Two

This is a well structured, clear and intelligently written proposai. The
aims you have set are realistically achievakle within the available
time frame. You could have improved your literature review by being
a litle more specific about the "gaps’ in the literature that your
research sesks to fil. And you could have improved vyour
methodology section by giving more thorough consideration to your
sources of data.

Agreed Mark 63%



